A District Court grants, in part, and denies, in part,
a Defendant’s motion to suppress after concluding
that some of the statements that he made to law
enforcement officers were made in violation of his
Constitutional rights while others were not
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In United States v. Butler, 20147 WL 6089072 (W.D. Mo. Dec. 7, 2017), Defendant William H. Butler moved
the United States District Court for the Western District of Missouri to suppress certain physical evidence and
the statements that he made to law enforcement officers. Butler asserted that his statements to law
enforcement officers were made and that the physical evidence was obtained in violation of his Fourth and
Fifth Amendment rights. The District Judge referred Butler’s motion to a United States Magistrate Judge who
conducted an evidentiary hearing on Butler’s motion to suppress. At the conclusion of the hearing, the
Magistrate Judge made the following findings of fact, rendered the following conclusions of law, and
recommended to the District Judge that he grant, in part, and deny, in part, Butler’s motion to suppress.
On July 21, 2013, Sugar Creek Missouri Police Department Chief Herb Soule advised Sgt. Kirk Beeman that a
complaint had been registered about suspected drug activity at a Sugar Creek apartment complex. After
receiving the information, Sgt. Beeman and Patrol Officer Josko Wrabec–in separate marked police vehicles–
conducted surveillance of the apartment complex beginning at approximately 4:00 p.m.
While conducting the surveillance, Sgt. Beeman observed a car with several occupants pull up to the complex
and park in the back alley. The car’s driver entered the complex and, then, left in his car after being in the
apartment complex for less than a minute. Thereafter, Sgt. Beeman radioed Officer Wrabec and requested
that he conduct a stop of the vehicle.
During the ensuing traffic stop, one of the car’s occupants told the officers that they had gone to the apartment
complex and purchased a small amount of marijuana. The occupant described the location of the apartment
and said that he bought the marijuana from a black male named “Will.” Based on the information, Sgt.
Beeman and Officer Wrabec decided to conduct a “knock and talk” at the described apartment.
At approximately 7:34 p.m., Sgt. Beeman and Officer Wrabec (both in uniform) knocked on the door of
Apartment 3 (the location described by the witness) of the apartment complex. Butler answered the door,
stepped outside the apartment into the hallway, and shut the door behind him. Sgt. Beeman explained to
Butler that there were some indications that illegal drugs were being sold out of his apartment. Butler
responded: “Man, all I have is a little bit in my pipe, and it’s just for personal use.” Butler confirmed that he
lived in the apartment with his girlfriend and that both of them were on the lease.
Subsequently, Sgt. Beeman showed Butler a consent-to-search form and requested Butler to consent to a
search of the apartment. Sgt. Beeman read the consent-to-search form out loud and asked Butler to sign. In
part, the form specifically provides that Butler was acknowledging that he had been informed of his
“constitutional right not to have a search made of the premises and property.”
Butler initially responded to Sgt. Beeman that he would go inside and retrieve the marijuana that he had, and if
the officers would return in ten minutes, “it will be gone.” Butler then reached for the doorknob to go inside.
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However, Sgt. Beeman stopped Butler from going back into the apartment and asked Butler if there were
weapons or other individuals in the apartment. Butler said that he was home alone and that he had some
swords hanging inside the doorway and “maybe a BB gun.”
Sgt. Beeman then told Butler that he could not go back into the apartment until he consented to a search or
refused to consent to a search. Butler responded: “If I don’t sign that form, you will just come back with a
search warrant, and then [I will be] questioned, won’t you?” Sergeant Beeman stated that was a possibility.
Butler then said: “I don’t sell to nobody. I smoke marijuana with friends sometimes. I have some weed inside,
but it’s for my personal stash. And I take a few Xanax.” Thereafter, Butler signed the consent-to-search form
and was told by Sgt. Beeman that he could revoke the consent at any point.
Before entering the apartment, Sgt. Beeman asked Butler if he was a convicted felon, and Butler indicated that
he thought he had some “drug things and unlawful possession of a gun” in the past. When Butler and the
officers entered the apartment, Butler attempted to take a seat in a cushioned chair. Sgt. Beeman–after
placing Butler on a couch–searched the area around the chair and found 163 grams of marijuana (in
containers on an adjacent end table) and a loaded, silver-colored handgun (in the cushions of the chair). As a
result of the discovery of this contraband, Officer Wrabec handcuffed Butler. Butler never revoked the consent
to search.
In his motion to suppress, Butler argued that Sgt. Beeman and Officer Wrabec violated both his Fourth and his
Fifth Amendment rights during the encounter at his apartment on July 21, 2013. As a result, Butler moved the
District Court to suppress the physical evidence obtained at his apartment and to suppress the statements that
he made to the law enforcement officers.
The Magistrate Judge began his analysis of Butler’s motion to suppress by noting that the initial “knock and
talk” performed by the officers was valid because a mere knock and talk does not implicate the Fourth
Amendment because no seizure occurs. United States v. McDaniel, 2017 WL 706630, * 4 (W.D. Mo. Feb. 22,
2017). Instead, a knock and talk is an investigatory technique in which law enforcement officers approach the
door of a dwelling seeking voluntary conversation and consent to search. The Magistrate Judge noted,
however, that an initial knock and talk could morph into something more that could raise constitutional
concerns.
Here, the Magistrate Judge stated that it was undisputed that Butler was not apprised of his Miranda rights
during the encounter with the officers. As such, the question became whether Butler was in custody and was
being interrogated which would trigger his right to Constitutional protections. In answering this question, the
Magistrate Judge divided Butler’s encounter with the police into two parts: (1) before Sgt. Beeman stopped
Butler from entering his apartment and (2) after Sgt. Beeman did so.
As for the first part, the Magistrate Judge found that, prior to Sgt. Beeman stopping Butler from entering his
apartment, the encounter was consensual and non-custodial. The Magistrate Judge stated that the United
States Court of Appeals for the Eight Circuit has identified six common indicia of in custody that, when applied,
tend to confirm or refute whether an individual is in custody for Constitutional purposes: (1) whether the
suspect was informed at the time of questioning that the questioning was voluntary, that the suspect was free
to leave or request the officers to do so, or that the suspect was not considered under arrest; (2) whether the
suspect possessed unrestrained freedom of movement during questioning; (3) whether the suspect initiated
contact with authorities or voluntarily acquiesced to official requests to respond to questions; (4) whether
strong arm tactics or deceptive stratagems were employed during questioning; (5) whether the atmosphere of
the questioning was police dominated; and (6) whether the suspect was placed under arrest at the termination
of the questioning.
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In this case, the Magistrate Judge found that the indicia did not support a finding that Butler was in custody
during his initial discussions with the officers. Thus, the Magistrate Judge recommended that the District Court
deny Butler’s motion to suppress the regarding his initial conversation with the officers.
After Sgt. Beeman stopped Butler from re-entering his apartment, however, the Magistrate Judge explained
that the indicia of custody became stronger because a reasonable person would not believe that he was free to
leave. As a result, the Magistrate Judge considered Butler’s three statements made after he was not allowed
to re-enter his apartment to see if suppression was proper.
First, the Magistrate Judge considered Butler’s statement that he was home alone, had some swords hanging
inside the doorway, and “maybe a BB gun.” The Magistrate Judge determined that Sgt. Beeman’s question
(that elicited Butler’s statement) was exempt from the Miranda requirement based upon public safety concerns.
New York v. Quarles, 467 U.S. 649, 655 (1984)(holding that there is a public safety exception to the
requirement that Miranda warnings be given before a suspect’s answers may be admitted into evidence).
Accordingly, the Magistrate Judge found that Butler’s statement need not be suppressed.
As for Butler’s second statement (“I don’t sell to nobody. I smoke marijuana with friends sometimes. I have
some weed inside, but it’s for my personal stash. And I take a few Xanax”) that Butler made after Sergeant
Beeman said that it was a “possibility” that a search warrant might be obtained if Butler refused to consent, the
Magistrate Judge found that the statement need not be suppressed because it was not the product of
interrogation. Instead, Butler’s statements were voluntary and spontaneous. Rhode Island v. Innis, 446 U.S.
291, 299 (1980)(holding that “[a] voluntary statement made by a suspect, in response to interrogation, is not
barred by the Fifth Amendment and is admissible with or without the giving of Miranda warnings.”).
As for Butler’s third statement about his criminal record, the Magistrate Judge found Butler provided that
statement in direct response to Sgt. Beeman’s question. Indeed, the response was the result of a custodial
interrogation and, in the absence of any clear indication of Butler’s waiver of his Miranda rights, the statement
should be suppressed.
Finally, as for the physical evidence, the Magistrate Judge explained that the generally accepted validity of a
knock and talk does not encompass searching someone’s property because, without question, individuals
possess a privacy interest in their property that is protected by the Fourth Amendment. As protection for the
citizen from unwarranted government intrusion, the Fourth Amendment generally requires law enforcement to
obtain a court-sanctioned search warrant based on probable cause before undertaking a search of private
property.
In this case, the police did not have a warrant. However, the Magistrate Judge found that the officers
reasonably believed that Butler consented to a search of his apartment. When Sgt. Beeman asked if he
consented to a search and when Butler asked if Sgt. Beeman would obtain a search warrant if consent was
refused, Sgt. Beeman responded that it was a possibility. Sgt. Beeman’s response was not coercive or
improper, and therefore, the results of the search need not be suppressed because Butler consented to the
search, and he never revoked that proper consent.
Accordingly, after a de novo review, the District Court adopted in total the Magistrate Judge’s Report and
Recommendation and granted, in part, and denied, in part, Butler’s motion to suppress as recommended by
the Magistrate Judge.
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